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COVER YOUR ASSETS!
Construction Insurance Tips, Tricks and Traps

- January 17, 2023 -
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ABOUT US

Jevon Bindman
Trial Attorney Focused on 

Construction, Insurance Coverage, 
and Appellate Litigation

jevon.bindman@maslon.com
612-672-8371

Peter Doely
Construction and Insurance 

Coverage Attorney

peter.doely@maslon.com
612-672-8376

2



1/11/23

2

CGL POLICY: 
Anatomy of Coverage A

a. We will pay those sums that the insured 
becomes legally obligated to pay as 
damages because of “bodily injury” or 
“property damage” to which this 
insurance applies. . . .
. . . .

b. This insurance applies to “bodily injury” 
and “property damage” only if:

(1) The “bodily injury” or “property 
damage” is caused by an “occurrence” 
that takes place in the “coverage 
territory”; [and]

(2) The “bodily injury” or “property 
damage” occurs during the policy 
period . . . .
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CGL POLICY: 
Anatomy of Coverage A

• Third-party coverage

• Judgment/settlement

• Insured contract

• Additional insured

a. We will pay those sums that the insured 
becomes legally obligated to pay as 
damages because of “bodily injury” or 
“property damage” to which this 
insurance applies. . . .
. . . .

b. This insurance applies to “bodily injury” 
and “property damage” only if:

(1) The “bodily injury” or “property 
damage” is caused by an “occurrence” 
that takes place in the “coverage 
territory”; [and]

(2) The “bodily injury” or “property 
damage” occurs during the policy 
period . . . .
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Definition of “property damage”:  
a. Physical injury to tangible property 

(including. loss of use).

b. Loss of use of uninjured property. 

CGL POLICY: 
Anatomy of Coverage A

a. We will pay those sums that the insured 
becomes legally obligated to pay as 
damages because of “bodily injury” or 
“property damage” to which this 
insurance applies. . . .
. . . .

b. This insurance applies to “bodily injury” 
and “property damage” only if:

(1) The “bodily injury” or “property 
damage” is caused by an “occurrence” 
that takes place in the “coverage 
territory”; [and]

(2) The “bodily injury” or “property 
damage” occurs during the policy 
period . . . .
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• Injury/Damage during policy period

• Coverage triggered when damage occurs 
(not discovery)

• Multiple policy periods = more coverage
AND more deductibles

CGL POLICY: 
Anatomy of Coverage A

a. We will pay those sums that the insured 
becomes legally obligated to pay as 
damages because of “bodily injury” or 
“property damage” to which this 
insurance applies. . . .
. . . .

b. This insurance applies to “bodily injury” 
and “property damage” only if:

(1) The “bodily injury” or “property 
damage” is caused by an “occurrence” 
that takes place in the “coverage 
territory”; [and]

(2) The “bodily injury” or “property 
damage” occurs during the policy 
period . . . .
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“Business Risk” Exclusions
1. DAMAGE TO PROPERTY: Exclusions 

j(5)&(6)

• Damage to property on which insured 
is performing operations.

• Only applies to ongoing operations.

2. “YOUR PRODUCT”: Exclusion k

• Damage to insured’s product.

3. “YOUR WORK”: Exclusion l

• Damage to insured’s work after 
completion.

• Does not apply to subcontractor work.
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Don’t Forget the Endorsements!

Professional Liability 
Endorsement

Additional Insured 
Endorsement

Total Pollution 
Exclusion.
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PROFESSIONAL 

LIABILITY POLICIES

• Forms are unique to each insurer.

• Third-party coverage.

• Typically, coverage for amounts the 
insured is “legally obligated to pay” 
as a result of a “wrongful act” that 
results in a “claim.”

o “Wrongful act” commonly defined 
as a “negligent act, error, or 
omissions in the performance of 
professional services…”

o “Claim” includes a “demand.”

• Exclusions
• Faulty workmanship
• Express warranty
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PROFESSIONAL 

LIABILITY POLICIES

A Contrast with CGL

• “Claims-made” policies, as opposed 
to “occurrence” based policies.

o Focus is on when the claim is made, 
not when the damage occurred.

o Must report to insurer within the 
policy period (or extended reporting 
period).

o Retroactive date may limit 
coverage.

• Defense costs
o Defense costs will erode the policy 

limits, not be in addition to the 
policy limits.

• Additional insured coverage generally 
not available.

10



1/11/23

6

PROPERTY 

POLICIES

• First-party coverage.

• Often have varied provisions.

• Coverage for “direct physical loss of 
or damage to” covered property.
o Coverage for “busted stuff.”
o But, “loss of” may be broader.
o Time element coverage.

• Replacement cost v. actual cash 
value.

• Common exclusions:
o Faulty workmanship (but, ensuing 

loss exception)
o Earth movement
o Water intrusion
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Builder’s Risk Policies

• Generally, all-risk policies.
• Coverage for property on the 

construction site, and some property 
offsite.

• Coverage extensions
o Debris removal
o Faulty workmanship
o Expediting / extra expense
o Delay in completion

• Limits / sub-limits for coverages.
• Who are insureds / waiver of subrogation
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Additional Insured Policies

• Dozens of forms

o Operations only vs. completed operations

o Specific insureds vs. “as required by contract”

o Sole fault of AI vs. shared fault

• Make sure contract includes required AI language 

(and incorporates applicable policies)
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DRAFTING
TIPS
• Establish specific insurance requirements 
o Types of coverages (e.g., CGL, worker’s compensation, automobile 

liability, PL, builder’s risk), amounts, duration, insureds, insurer 
criteria.

o Who is responsible for each, especially for project-specific 
policies.

• Require other party to provide copies of policies or allow inspection; 
certificates of insurance are of limited value.
• Establish a right to receive notice of a policy being cancelled or non-

payment.
• Receive a waiver of subrogation.
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DRAFTING
TIPS – ADDITIONAL INSURED STATUS

• Specifically require other party to name you (and any other 
required parties) as additional insureds
o Scheduled into the policy or via blanket endorsement

• Require the AI coverage to be primary and non-contributory
• Require specific minimum coverages, as the contract may 

control
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• Communicate early and often in writing

• Tender any claims to your insurer(s)

o Which policies?

o Triggering defense obligations

• Cooperate / respond to reasonable requests

• Do not settle or compromise any claims without 

involving your insurer

• Develop a strategy based on the policy language

So, you have a loss or receive 
a claim. Now what?

16



1/11/23

9

INSURER’S POTENTIAL 
RESPONSES

• Accept and defend

• Deny 

• Accept and defend, subject to a 

reservation of rights
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RESERVATION OF RIGHTS LETTERS

• ROR letters identify potential reasons 
to deny coverage.

• Insureds can successfully challenge 
ROR letters (or denials).

• Object to an insurer asserting a right 
to recoup defense costs.

• ROR letter may support a right to 
independent counsel.
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• Ultimately, an insured may file a coverage 
action to seek defense/indemnity
• Factors to consider:
o Cost v. benefit
o Ability to recover fees in coverage 

action
o Potential bad faith damages

Ø Minn. Stat. § 604.08

WHEN AN INSURER WILL 
NOT SEE THE LIGHT
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THANK YOU

Jevon Bindman
Jevon.Bindman@maslon.com

612-672-8371

Peter Doely
peter.doely@maslon.com

612-672-8376
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